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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 


Herbert Kaminsky, Harry Levine Benson and Mari- 
Ann Danise appeal from judgments of conviction entered 
on June 2, 1976, in the United States District Court for 
the Southern District of New York, after a six-day trial 
before the Honorabie Charles E. Tenney, United States 
District Judge, and a jury. 


Indictment 75 Cr. 538 was filed in three counts on 
June 5, 1975. Count One charged the three defendants 
with having devised a conspiracy to defraud an individual 
uf property, to wit, a 9.88 karat diamond and an 8.35 
karat emerald, in violation of Title 18, United States 
Code, Section 371. Count Two charged the three defend- 
ants with the use of a wire communication in interstate 
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and foreign commerce in the execution of the scheme to 
defraud, in violation of Title 18, United States Code, 
Section 1343. Count Three charged the three defendants 
with inducing an individual to travel in interstate and 
foreign commerce in the execution of the scheme to de- 
fraud, in violation of Title 18, United States Code, Sec- 
tion 2314. 


Trial commenced on May 24, 1976. On June 2, 1976 
the jury returned a verdict of guilty on all counts with 
respect to defendants Kaminsky and Benson. With re- 
spect to the defendant Danise, the jury retur~ed a verdict 
of guilty on Counts Two and Three and reported that it 
was unable to reach a verdict on Count One. Judge 
Tenney discharged the jurv. declaring a mistrial on Count 
One as to Danise. 


On August 25, 1976 defendant Kaminsky was sen- 
tenced to three years imprisonment on Counts One and 
Two and to a five year term of imprisonment on Count 
Three; execution of sentence was suspended as to Counts 
One and Two, with the defendant placed on probation 
for three years to commence following the expiration 
of the term of confinement on Count Three. Defen- 
dant Benson was sentenced to three years imprison- 
ment on Counts One and Two and a four year term of 
imprisenment on Count Three; execution of sentence was 
suspen :ed as to Counts One and Two and the defendant 
was placed on probation for three years to commence 
upon his release from his term of confinement on Count 
Three. Danise was sentenced to three years imprison- 
ment on each of Counts Two and Three; execution of 
sentence was suspended and the defend. ¢ was placed on 
probation for four years. 


Kaminsky is presently serving his sentence and Ben- 
son has been enlarged on bail pending appeal. 


3 
Statement of Facts 


A. The Government's Case 


The proof at trial showed that in late December, 
1974, Kaminsky, Benson and Danise defrauded Hans 
Buhler, a Swiss diamond merchant, of two precious stones, 
a 9.88 karat diamond and an 8.35 karat emerald, which 
together were valued at more than $200,000. The scheme 
itself was quite simple. Kaminsky and Danise obtained 
fycm Buhler the 9.88 karat diamond in New York for the 
purported purpose of appraising and showing it. When 
he gave Kaminsky and Danise the diamond, Buhler re- 
ceived in exchange a cash memorandum receipt.” ~ ater 
Kaminsky introduced Benson as the buyer of the diamond 
and then obtained the 8.35 karat emerald as a commission 
for the sale. Thereafter, Kaminsky, Benson and Danise 
led Buhler during a two week escapade to Chicago, 
London, Zurich, New York and Las Vegas as Buhler 
tried. without success, to consummate the sale or to re- 
cover his precious stones. 


1. Background 


In early December, 1974, Buhler travelled to Los 
Angeles with a 9.88 karat diamond, an 8.35 karat emerald 
and two other precious stones seeking a qualitative grad- 
ing of the diamond at the Gemological Institute of 


* As and another witness, Joseph Banda, testified it 
is the custom the diamond industry to transfer precious stones 
prior to actual sale in ex hange for a cash memorandum in orde 
to give the agent or prospective pur haser an opportunity to ap- 
praise the merchandise. (Tr. 135, 649). 
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America (“GIA”) there.* (Tr. 123, 126, 427, 500-01; 
GX 7).** The diamond received the second highest color 
grading, Color E. (Tr. 127, 501; GX 8). Upon completing 
his business in Los Angeles, Buhler stopped in New York 
on his way home to Zurich. (Ti. 127; GX 9). It was 
here that his troubles began. 


2. The Scheme Begins: Buhler meets Kaminsky, 
Benson and Danise in New York 


Shortly after his arrival in New York, Buhler received 
a telephone call from his Swiss broker, Hans Furer (Tr. 
130), and as a result of that call Buhler went up to the 
business office of Mari-Ann Danise on 39th Street to 
present the 9.88 karat diamond for sale. (Tr. 130-31). 
Danise introduced herself and a man named “Herbie,” 
who was identified as defendant Herbert Kaminsky. (Tr. 
132). Immediately, Kaminsky hustled Buhler into a side 


room and inquired about the 9.88 karat diamond. (Tr. 
133). Unwilling to expose such a valuable stone without 


*Buhler declared the precious stones for export purposes 
upon leaving Zurich, Switzerland. (Tr. 123; GX 6 However, he 
failed to declare the precious stones upon entering the United 
States. (Tr. 419-22, 663-64). 

Buhler had purchased the 9.88 karat diamond in June, 1974 
from a private party through a retail store in Zurich owned by 
one Werner Barth (Tr. 331; GX 4), and the 8.35 karat emerald 
in October, 1974 from Kuthari Brothers in Bombay, India. (T> 
122, 337-39). 

In June, after purchasing the diamond, Buh.er brought it to 
the GIA in New York for grading. Robert Crowningschield, its 
director, testified that the diamond had received the third highest 
color grading, Color F. (Tr. 98, 102; GX 1, 2) 

** “Tr” refers to trial transcript; “GX” refers to Government 
Exhibit; “DX” refers to Defense Exhibits; “App.” refers to 
Appellants’ Appendix; “Br.” refers to the brief of¢he_specified 
appellant. 
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knowing more about his potential customers, Buhler in- 
itially denied having it in his possession. (Tr. 133). 
After conversation about Danise’s wealth and business, 
Buhler telephoned Zurich and inquired whether the pre- 
cious stone could be safely shown to Kaminsky. (Tr. 
134). Confident he was dealing with legitimate business 
people, Buhler then presented the 9.88 karat diamond 
and the two GIA certificates to Herbie. (Tr. 134). Not 
surprisingly, Kaminsky admired the diamond and re- 
quested an opportunity to show it to an appraiser and to 
a potential buyer. (Tr. 134). 


Following another conversation with Zurich, Buhler 
agreed to give Kaminsky the 9.88 karat diamond, but re- 
quested a cash memorandum receipt in exchange. (Tr. 
37). Although Kaminsky was initiallly insulted by 
suhler’s request, he resuctantly gave him a signed receipt 
wl stated: “Good for one diamond, 9.88.” Buhler 
stated his price was $20,000 per karat. (Tr. 138). 


Kaminsky departed and that is the last Buhler saw of 
his 9.88 karat diamond. 


After Kaminsky left the office Danise told Buhler that 
Kaminsky’s full name was “Herbie Key.” (Tr. 139). 
Fifteen minutes later Kaminsky telephoned Danise’s office 
and bargained Buhler’s price for the diamond down to 
$19,800 per karat. (Tr. 139). After another fifteen min- 
utes passed Kaminsky called announcing to Buhler the 
diamond was sold for $22,800 per karat and that the 
$3,000 per karat difference was to be Kaminsky’s com- 
mission. (Tr. 140). 


A very short time passed and Kaminsky appeared 
with the purported purchaser who was introduced to 
Suhler as Harry Levine, later identified as the defendant 
Harry Levine Benson. (Tr. 141). Buhler sought to have 
the diamond returned until he received the money, but 
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Kaminsky told him it had been deposited in a safe for 
safekeeping. (Tr. 141). Kaminsky and Benson then toi‘ 
Buhler that the cash was not available in New Yor! 
and that he would have to go with Benson to Chicago 
that day to obtain it. (Tr. 142). Kaminsky persuaded 
Buhler to give him the 8.35 karat emerald in payment 
for Kaminsky’s $30,000 commission on the sale of the 
diamond. (Tr. 144). Buhler foolishly complied and that 
is the last Buhler saw of the 8.35 karat emerald. 


3. Chicago—The Plot Thickens 


Benson and Buhler shared a taxi to the airport and 
caught a flight to Chicago. During the trip, Benson 
explained to Buhler that his money was in a bank safe 
which had two keys and that he would contact his business 
associate with the other key on the following morning. 
(Tr. 159-60). In conversation Buhler related hi. plans 
to spend the Christmas holiday with his fiance’s family in 


London. (Tr. 156). 


At breakfast the following morning, December 24, 
1974, Benson claimed to be unable to contact his business 
associate to get the money. (Tr. 166). Benson then sug- 
gested that since Buhler’s Christmas plans included Lon- 
don, Buhler could pick up his money from a Mr. Fitz- 
simmons in London’s Colony Club. (Tr. 166, 171). Ag- 
gravated and suspicious of a swindle, Buhler demanded 
another receipt that included the 8.35 karat emerald. 
(Tr. 167). Benson refused to write the receipt and in- 
sisted the receipt should only state the amount owing. 
Tr. 167). Buhler then wrote a brief receipt stating 
he was owed $255,000 and Benson signed it. (Tr. 167- 
69; GX 18). Benson asked for the other receipt back 
and later that morning in the hotel room, Benson flushed 
it down the toilet. (Tr. 171, 178). While in the hotel 
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room with Benson, Buhler telephoned Kaminsky and 
Danise at Danise’s office in New York. (Tr. 172). After 
being told of Benson’s change in plans Kaminsky assured 
Buhler that the money would be available and that he 
should return first to New York. (Tr. 172). Shortly 
thereafter Benson and Buhler departed company and 
Buhler flew to New York. (Tr. 179). 


4. The Transatlantic Search: New York-iondon- 
Zurich-New York 


Upon his arrival Buhler went straight to Danise’s 
office where ae met Kaminsky and Danise. (Tr. 175). 
Buhler threatened to go to the police, but Kaminsky talked 
him out of it assuring him the money would be available 
in London. During this time 2 telegram from Benson 
arrived which explained that, contrary to Benson’s prior 
instructions, Buhler should contact instead a David Gray 


at the Sportsman’s Club in London. (Tr. 177). Buiter 
then flew to London and checked into the West Louge 
Park Hotel. (GX 15, 16). 


Buhler finally reached David Gray at the ‘portsman’s 
Club, but he neither knew Benson nor had any money 
available for Bubler. (Tr. 179). Furious, Buhler tele- 
phoned Danise at her Connecticut home vw" told him to 
call back and she woulu take care of the situation. (Tr. 
180). Shortly thereafter, Buhler received a call from 
Benson who claimed to be in “ondon, although Buhler 
testified that it sounded like a long distance call. (Tr. 
180). Benson told Buhler that he had $60,000 cash with 
him, would pick up the remainder in Rome and meet 
Buhier in Zurich. (Tr. 181). On Deceniber 28, 1974, 
Buhler returned to Zurich, but Benson never appeared. 


Once in Zurich, Buhler met with James 5Drito, a 
business associate of Danise’s anc his attorncy, Herbert 
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Sachs.* Together they telephoned Danise to explain the 
predicament. (Tr. 182). She guaranteed payment of 
the money, which she said was available in New York. 
(Tr. 182). During the next several days nuinerous phone 
calls were made between Buhler and Sachs in Zurich 
and Danise and Kaminsky in New York. Plans to de- 
posit the money in a New York bank and plans to pick 
up the money in New York were suggested by Buhler 
and Sachs and squelched by Kaminsky and Danise. A 
trip by Danise to Zurich to bring the money was arranged 
and cancelled. (Tr. 183, 535, 538-48). Finally on New 
Year’s Day 1975 Danise assured Buhler that if he came 
to New York she would pay him the $255,000. (Tr. 186, 
547). 


Buhler ai vived in New York, but Danise avoided pay- 
ment of the noney by saying that it was after 5 P.M. 
and the money, locked in a safe, was unavailable. (Tr. 
192). The following morning Buhler ret Kaminsky and 
Danise at her office only to find no money available. 
(Tr. 193). Benson then telephoned Danise’s office with 
a message that he was in Las Vegas and that the precious 
stones were being held as collateral for a $132,000 gam- 
bling deb:. (Tr. 193). After the conversation Buhler 
once again threatened to go to the Federal Bureau of 
Investigation, but was dissuaded from doing so when 
Kaminsky and Danise gave him a written guarantee 
promising payment of $225,000 in exchange for the 9.88 
karat diamond and the 8.35 karat emerald. (Tr. 194-95; 


* Brito shared office space with Danise in New York, (Tr. 
548), and was in Zurich seeking import-export business. It had 
been Brito who initially had contacted Buhler’s broker, Furer. 
on behalf of Danise to arrange for the sale of diamonds. Appar- 
ently after Buhler conveyed the precious stones to Benson, Brito 
and Furer entered into an agreement for commissions without 
Buhler’s knowledge. (Tr. 559; DX E 
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CX 20). That guarantee provided for an initial payment 
of $50,000. On January 4, 1975, Buhler went to Danise’s 
office to get the initial $50,000. He was told that the 
money was not available. (Tr. 196-97). While he was 
there, Benson telephoned Danise’s office and told Buhler 
that $60,000 was available in Las Vegas and that Kamin- 
sky would make arrangements for additional monies. (Tr. 
197). Kaminsky, forever trying to hustle Buhler out of 
money, asked Buhler if he would put up additional money 
to recover the precious stones from the casino. Buhler 
offered several Swiss trading checks which Kaminsky re- 
fused. (Tr. 197). Danise then agreed to pay Buhler’s 
airplane fare to Las Vegas. (Tr. 202). 


5. The Last Stretch—Las Vegas 


Buhler flew to Las Vegas and made arrangements 
with Beiuson to meet at the Dunes Hotel casino.* (Tr. 
205). Benson later delayed the appointment stating he 
was in San Francisco recovering the rest of the money 
and they agreed to meet on January ¢, 1975. (Tr. 205- 
06). Benson and Buhler then met at the Dunes Hotel, 
but Benson had no .aoney although he promised to pro- 
vide it later that day. ‘Tr. 207). Benson never met 
Buhler again and Buhler was never paid. 


6. The Similar Act 


The Government offered proof of a subsequent similar 
act against Kaminsky solely on the issue of Kaminsky’s 
intent and wilfuiness. 


* Prior to leaving for Las Vegas, Buhler went to the New 
York office of the Federal Bureau of Investigation. (Tr. 203). 
¢ 
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Isaac Pollak, a wholesaler in the diamond business, 
testified that during May, 1975 a mutual acquaintance 
named Anthony Liewoitz introduced him to a man named 
“Frank Must” who was to assist him in selling large 
diamond bracelets and stones. (Tr. 589-90). Frank Must 
was identified by Pollak as the defendant Kaminsky. (Tr. 
590). Pollak met with Kaminsky and Liewoitz and 
showed them several diamond bracelets obtained on con- 
signment. Kaminsky said he would buy all the stones; 
Liewoitz gave Pollak a cash memorandum. (Tr. 594). 


Thereafter, another appointment was made tc settle 
accounts on the first sale and to show more merchandise. 
(Tr. 595-96). On the second occasion, Pollak gave Kam- 
insky several more bracelets in exchange for a cash 
memorandum and was told the money would be conveyed 
later. (Tr. 598). Arrangements were made to pay Pollak, 
but Kaminsky cancelled at the last moment. (Tr. 598). 
Two other appointments were made, but Kaminsky neve 
appeared. (Tr. 598-99). Liewoitz later offered to retrieve 
a portion of the jewlery if Pollak would put up $25,000; 
Pollak declined the offer. After that, Pollak never saw 
Liewoitz or Kaminsky again. (Tr. 600). 


B. The Defendant's Case 


Benson offered the expert testimony of Joseph Banda, 
a New York diamond dealer, to impeach Buhler’s explan- 
ation as to how he tried to sell the two precious st aes. 
Banda testified about customs and practices in the dia- 
mond industry, stating that the New York office of the 
GIA re-examined precious stones for an additional fee, 
(Tr. 647-48); that the commission on the sale of a 
nine karat diamond would be approximately two percent, 
(Tr. 649) ; that based upon his experience, a transaction 
involving a $200,000 diamond would not be consummated 
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on a cash memorandum basis (Tr. 649); and that pre- 
cious stones are generally insured by private brokers 
befo: - shipment. (Tr. 651). 
Mr. Crowningschield of the GIA was then recalled 
by Benson and testified that in June, 1974, Buhler made 


no request to have the 9.88 karat diamond re-examined. 


None of the defendants testified. 


ARGUMENT 
POINT I 


The Court Properly Denied The Application for a 
Continuance During Trial For the Purpose of Depos- 
ing Barth. 


Kaminsky, Benson and Danise argue that the District 
Court abused its discretion in denying a request for a 
continuance in the middle of trial to permit the deposition 
of Werner Barth, a Swiss national. (Kaminsky Br. 
16-26; Benson Br. 40-43; Danise Br. 29-35). Kaminsky 
and Dani~e never requested a continuance in the trial 
court (Tr. 487-90, 624-27), and are thus precluded from 
assigning the denial of a continuance as error on appeal. 
United States v. Indiviglio, 352 F.2d 276 (2d Cir. 1965) 
(en banc), cert. denied, 383 U.S. 907 (1966). Benson, 
who did raise the issue below, failed to exercise due dili- 
gence by seeking to depose Barth before the trial com- 
menced. He also failed to make an adequate showing as 
to the relevancy and availability of Barth’s testimony. 


On cross-examination Buhler testified that he pur- 
chased the 9.88 karat diamond from a private party 
through a jewelry store in Zurich owned by Werner Barth. 
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(Tr. 331). On May 27, 1976, the following day and the 
fourth day of trial, counsel for Benson submitted an 
affidavit to the court which reported the substance of an 
interview of Werner Barth conducted by a private inves- 
tizator. In that interview, as reported to the court by 
Benson’s counsel, Barth stated that he never sold any 
9.8 karat diamond to Buhler. (Tr. 484).* Naturally, the 
court suggested to Benson’s counsel to “Bring him over” 
(Tr. 487), but Benson’s counsel argued that Barth was 
an elderly gentleman and sought instead a five day con- 
tinuance in which to depose him. (Tr. 487-88).** The 
court reserved decision until the Government rested. 
(Tr. 489). 


The following day the Government stated that it 
called Werner Barth aitempting to confirm the substance 
of counsel’s representations. Barth refused to speak with 
the Assistant United States Attorney and stated that he 
dic not want to get involved. (Tr. 624). The court denicd 
the request for a continuance on the , -und that Bar.n’s 
testimony was not sufficiently inconsistent with Bu'*:r’s 
to warrant granting the application. (Tr. 636). 


A request for a continuance is addressed to the discre- 
tion of the District Court and a denial will net L 
reviewed on appeal absent a clear showing that the 


*In pertinent part that affidavit provides: 
“3. Mr. Barth who has been identified by Hans Hein- 
rich Buhter, as the dealer from whom he purchased a 9.88 
karat diamond in June, 1974, told my investigator the 
following: 
“I know Buhler and I have bought and sold stones 
to him in the past, b:t I never sold him a 9.88 kara 
diamond or any sione of that size.” 
(App. 74). 
** Defense counsel, whose passport had expired, stated that 
he would need two days to get a passport and three days to travel 
and to take the deposition. (Tr. 487-88). 
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Court’s discretion was abused. United States v. Frattini, 
501 F.2d 1234, 1237 (2d Cir. 1974); United States v. 
Barrera, 486 F.2d 333, 339 (2d Cir. 1973), cert. denied, 
416 U.S. 940 (1974); United States v. Rosenthal, 470 
F.2d 837, 844 (2d Cir. 1972), cert. denied, 412 U.S. 909 
(1973); United States v. Coleman, 272 F.2d 108, 110 
(2d Cir. 1959); United States v. Echeles, 222 F.2d 144, 
153 (7th Cir.), cert. denied, 350 U.S. 828 (1955). Here, 
the denial of the continuance was well within the proper 
exercise of the court’s discretion. 


First and foremost, Benson was not entitled to a con- 
tinuance mid-trial for the purpose of deposing Barth 
because he failed to act diligently in his efforts to obtain 
Barth’s deposition. Buhler testified on May 27, 1976 that 
ne purchased the diamond through Barth’s jewelry store. 
As counsel for Benson constructed his brief on this point, 
one would think that upon hearing this testimony for the 
first time he diligently sought to obtain a statement from 


Barth, producing in court on the following day informa- 
tion from a Swiss investigator. (Benson Br. 40-41). 
However, in the argument of the prior point, assigning 
error to the District Court’s denial of a one week con- 
uance before commencement of trial, defense counsei 
-ecites facts that demonstrate that he was on notice as to 
Barth’s identity before Buhler testified. (Br. 32-40). 


Indeed, the trial record itself reveals that counsel for 
Bensqg knew Barth’s identity long before Buhler’s testi- 
mony about him on May 27th. Upon cross-examination 
of Buhler, defense counsel utilized a transcript of a civil 
deposition of Buhler taken on June 11, 1975. (Tr. 319-20). 
In that deposition, marked for identification as Defend- 
ant’s Exhibit D, Buhler identified Barth as the jeweler 
through whom he purchased the diamond. (Benson Br. 
36). Thus, it is evident that defense counsel knew Barth’s 
identity when he obtained a copy of the civil deposition. 
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The trial record and Benson’s brief are both silent as to 
when that deposition came into defense counsel’s hands.* 
However, since all of the defendants were parties to the 
civil case, it is fair to assume that the defendants shared 
that material before the commencement of this trial. If 
he had knowledge of Barth’s identity before trial, the 
efforts during trial to interview Barth were belated 
efforts indeed. Furthermore, defense counsel failed to 
alert the District Court to the existence of this problem 
until long after trial commenced. In these circumstances, 
he was not entitled to interrupt the trial mid-course to 
travel to Switzerland to take a deposition. 


Moreover, as the trial court twice observed, Barth’s 
proposed testimory did not conflict with Buhler’s testi- 
mony, namely that Buhier purchased the 9.88 karat dia- 
mond from a private party through Barth. (Tr. 489, 624). 
However, even on the more specific showing (made only 
after trial) that Barth would say that Buhler did not 


purchase through him a stone as large as the 9.88 karat 
diamond, the evidence was inadmissible. The purpose of 
this evidence was to show that Buhler lied about his 
ownership of the stor.es and that he was a jewel thief.** 


*In Benson’s counsel’s affidavit in connection with his post- 
trial motion to depose Barth, it is stated that Barth was on 
vacation until May 25, 1975. However, nowhere in the record 
is it indicated when Barth went on that vacation and when 
counsel first became aware of Barth’s identity. 

** The defense strategy at trial was to focus the jury’s atten- 
tion on Buhler’s possession of the 9.88 karat diamond before thx 
scheme to defraud took place. In suggesting that Buhler had 
illegal posession of the jewels, defense counsel sought to prove 
that Buhler smuggled the two precious stones into the country. 
However, the defense did not need Barth’s testimony in order to 
make th.s argument. The Government stipulated that Buhler did 
not declare the stones upon entering the United States in Decem 
ber, 1974. Based on that stipulation, Benson and the others 
forcefully argued in summation that Buhler was a smuggler 
and that he lied on the witness stand about ownership of the 
gems. (Tr. 708-09, 726-27, 740). 
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Extrinsic evidence of such misconduct is excluded from 
evidence under Rule 608(b), F.R.Evid.* Accordingly, 
the court properly denied the continuance on the grounds 
that the evidence sought was only collaterally impeaching 
and of doubtful admissibility. See United States v. Bar- 
rera, 486 F.2d 333, 339 (2d Cir. 1973), cert. denied, 416 
U.S. 940 (1974) ; United States v. Capaldo, 402 F.2d 821. 
825 (2d Cir. 1968), cert. denied, 394 U.S. 989 (1969). 


Finally, Bense> did not even make an adequate 
showing to the trial court that the continuance would be 
worthwhile. Since Barth was beyond the subpoena power 
of the court, the court properly decided to deny the con- 
tinuance when no statement was forthcoming that Barth 
was unable to come to New York or that Barth was willing 
to be deposed.** United States v. Frattini, 501 F.2d 1234, 
1237 (2d Cir. 1974) ; United States v. Tortora, 464 F.2d 
1202 (2d Cir. 1972); United States v. Aiken, 373 F.2d 
294, 300 (2d Cir. 1967) ; Ray v. United States, 352 F.2d 
521 (5th Cir. 1965). 


* The fact that Barth’s testimony was collaterally impeaching 
distinguishes this case from United States v. Dwyer, 539 F.2d 
924 (2d Cir. 1976) and United States v. Robinson, Dkt. No. 
76-1177, slip op. 333 (2d Cir., Oct. 29, 1976). In Dwyer, this 
Court reversed the conviction on the ground that the exclusion 
of testimony from a second psychiatrist for a legal defense 
of insanity prejudiced the defendant’s right to a fair trial. The 
first psychiatrist called by the defendant had failed to state that 
the defendant suffered from a mental disease or defect and this 
Court found the excluded testimony “vital” to the defense. 529 
F.2d at 927 Similarly, in Robinson, the trial court excluded 
testimony vital to his defense, namely that the perpetrator of the 
crime looked like a person other than the defendant. United 
States v. Robinson, supra, slip op. at 336. 

** Defendant’s proper course of action would have been to 
apply before trial for ietters rogatory pursuant to 28 U.S.C 
§ 1783 for the purpose of securing Barth’s deposition in the 
absence of his consent. 
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POINT il 


The Court’s Denial of Benson’s Request for a 
Second Continuance of the Trial Date Was a Proper 
Exercise of the Court’s Discretion. 


Benson again relies on his need for Barth’s testimony 
in arguing that the trial court’s denial of a one week 
continuance of the trial date was error. (Benson Br. 32- 
40). Although the irrelevance and doubtful admissibility 
of Barth’s testimony makes this argument as meritless 
as his argument based on the denial of a mid-trial ad- 
journment, additional procedural history is needed to set 
this claim in context. 


Benson was a fugitive in this case up until May 7, 
1976, ten days before the date that the trial was orig- 
inally scheduled to commence, May 17, 1976.* When 


Benson appeared with counsel on May 10, 1976—a week 
before the previously scheduled trial date—the court 
granted Benson’: application for a continuance, but 
limited it to one week instead of the two weeks which 


*On June 5, 1975 this indictment was filed and following 
Benson’s failure to appear for pleading a bench warrant issued 
June 19, 1975. On April 7, 1976 Benson was arrested by the 
Federal Bureau of Investigation in Log Angeles, California. After 
posting bail Renson appeared before Honorable Charles E. Tenney 
in the Southern District of New York on May 7, 1976. At tha‘ 
time Benson, appearing without an attorney, was instructed b: 
the court to retain one by Monday, May 10, 1976, or to have 
one appointed. At the time of this arraignment Benson gave his 
address as 315 West 57th Street, the same address to which the 
notice of indictment and p:eading had been sent in June, 1975. 
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counsel sought. May 24, 1976 was set as the new trial 
date.* 


The Government and Benson proceeded with dis- 
covery. On May 18, 1976, the Government advised all 
counsel of the identity of its major witnesses, Hans 
Buhler and Herbert Sachs.** At that time, Benson re- 
quested information concerning any possible criminal rec- 
ord of Hans Buhler. On May 20, 1976 a copy of Buhler’s 


*'The pertinent portion of that pre-trial conference is a 
follows: 

“Mr. Epstein: | spoke to Mr. Benson, and I also spoke 
to Mr. Levine before court reconvened this afternoon, and 
I understand your Honor has tentatively set this matter 
down for the 24th of this mcnth. 

The Court: That is the latest I can do it. It had been 
set down for the 17th, and I think one week is too short a 
time to prepare, but I think you can prepare it in two 
weeks. 

Mr. Epstein: What I have arranged to do, I have 
arranged to meet Mr. Levine tomorrow morning in his 
office and try to get whatever matters we can voluntarily 
agreed upon between ourselves 

The Court: If there is going to be any difficulty about 
it, I will be here, and I can straighten it out for you, 
straighten out any ma‘ter, but I am under so much pressure 
with the criminal cases, and I can’t put it over more than 
a week on my present schedule. 

Unfortunately, your client has been a fugitive 
a year. 

Mr. Epstein: I quite frankly had come to court this 
afternoon with the intention of asking your Honor whethe1 
or not it would be feas’ble to put this case on for the 
following week, June Ist. I realize it is a short week, be- 
cause we do have Memorial Day that Monday. 

The Court: Well, I am afraid I can’t. It ‘s not that 
complicated a case, to my knowledge of it.” (May 10, 1976, 
Tr. 2-3). 

* By letters dated May 18 and 19, 1976 respectively the Gov- 
ernment advised all counsel of its intention to offer similar act 
evidence and to call Robert Crowningschield as a witness. 
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arrest record, including a report of pending investigations 
and character reputation, prepare hy the Zurich police 
was made available to counsel.” ( App. 63-65). Benson then 
renewed his application for a one week continuance to 
seek add.. 12° ‘formation about other cases, adverted 
to in the repor i were then pending against Buhler. 
(App. €5). Me. nwhile, the Government made a request 
to the legal attache in Berne, Switzerland for any addi- 
tional information on Buhler. (Tr. 5). On May 27, 1976, 
the Government advised the court and counsel of the legal 
attache’s response to the effect that there were no other 
criminal proceedings pending against Buhler and no 
other available information. (Tr. 481). 


Thus, although all of the requests for the pre-trial cor 
tinuance were made on the grounds that more time was 
needed to obtain material about Buhler’s misdeeds, on 
appeal the claim is shifted to the prejudice suffered hy the 


unavailability of Barth’s testimony. The reason for the 
shift is clear. Defense counsel was well supplied with 
information about Buhler’s acts of misconduct and can 
hardly claim now that he was prejudiced by a lack of 
time to develop more such information. 


*Benson strenuously urges that the Government had tha 
report in its possession at the time of this indictment and should 
have made it available earlier. (Benson Br. 32). Conveniently 
overlooked are the obvious facts that Benson was a fugitive on 
this indictment until May 7, 1976, counsel was not in the case 
until May 10, 1976 and a request for the material not made 
until May .8, 1976. 

Also on that day Buhler was made available to all counse! 
for an interview, but declined to be interviewed. F nson served 
Buhler with a trial subpoena duces tecum calling for the produc- 
tion of certain materials on the first day of trial, May 24, 1976 
(App. 62). On that date, but for certain tax returns, Buhle: 
complied with the subpoena in all substantial respects. Benson 
made no claim that Buhler did not sufficiently comply with the 
subr >na. 
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Benson cannot fairly rely on Barth’s unavailability 
in assigning error to the District Court’s denial of the 
pre-trial continuance; this ground was never presented 
to Judge Tenney in any request for a pre-trial continu- 
ance. In any event, as discussed in Point I, supra, Barth’s 
testimony was of doub*ful admissibility and questionable 
availability. Accordingly, Judge Tenney could properly, 
in the exercise of his discretion, deny a continuance 
sought for the purpose of deposing Barth. 


Finally, the time pressures created on Benson’s coun- 
sel were of Benson’s own making. The record reflects 
that when Benson finally appeared to be arraigned on 
this indictment, he gave as his home address the same 
address to which notice of the indictment had been sent 
months before. In these circumstances, Benson must 
assume responsibility for the late date on which his 
attorney entered the case and having created a situation 


requiring a continuance, ‘ie cannot complain the ‘e 
continuance was denied. /nited States v. Rosentha 0 
F.2d 837, 844 (2d Cir. 1972), cert. denied, 412 U.S. 909 
(1973): United States v. Haller, 333 F.2d 827, 828 (2d 
Cir. 1964). 


POINT Ill 


The Evidence Established the Use of a Wire Com- 
munication and Inducement to Travel in Interstate 
and Foreign Commerce in Furtherance of the Scheme 
to Defraud. 


Benson and Danise claim that the Government failed 
to prove Buhler was induced to travel in interstate and 
foreign rommerce in furtherance of the scheme to defraud 
Buhler. Benson Br. 57, Danise Br. 35). Benson also 
argues that the Government did not establish the use of 
a wire communication in furtherance of the scheme to 
defraud. (Benson Br. 57). Both of these arguments 
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hinge on the premise that the scheme to defraud was 
compl.‘e when Buhler relinquished possession of the two 
precious stones. In support of this proposition and with- 
out any distinction between the statutes, defendants lump 
together the convictions on Count Two for wire fraud and 
the convictions on Count Three for interstate transporta- 
tion of stolen property and argue that the Supreme Court’s 
decision ir United States v. Maze, 414 U.S. 395 (1974), 
dealing with the mail fraud statute, compels that these 
convictions be set aside. This argument is contrary to 
the facts in this case and unsupported by the authorities 
upon which the defendants rely. 


Count Two charged the defendants with transmitting 
and causing .o transmit in interstate or foreign commerce 
any signals for the purpose of executing the scheme to 
defraud,* and Count Three charged the defendants with 
transporting and causing .o transport, and inducing 


Buhler to travel in and be cransported in interstate and 
foreign commerce in the execution of the scheme to de- 
fraud.** The court properly charged the jury that ‘t 


* Section 1343 of Title 18, United States Code, provides 
Whoever, having devised or intending to devise an) 

scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, repre- 
sentations, or promises, transmits or causes to be trans- 
mitted by means of wire, radio, or television communi 
tion in interstate or foreign commerce, any writings, signs. 
signals, pictures, or s inds for the purpose of executing 
such scheme or artifice, shall be fined not more than $1,000 
or imprisoned not more than five years, or both 
** Section 2314 of Title 18, United States Code, provides in 

pertinent part: 

Whoever, having devised or intending to devis: any 
scheme or artifice to defraud, or for obtaining mouey or 
property by means of false or fraudulent pretenses, repre- 
sentations, or promises, transports or causes to be tran: 
ported, or induces any person to travel in, or to be trans- 
ported in interstate commerce in the execution or conceal- 
ment of a scheme or artifice to defraud that person of 
money or property having a value of {v,00% or more; or 
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must find beyond a reasonable doubt with respect to both 
counts that the defendants were engaged in a scheme to 
Cefraud and the respective use of wire communication 
for Count Two, (Tr. 788-89), and interstate and foreign 
travel for Count Three. (Tr. 797-98). Viewing the evi- 
dence in the light most favorable to the Government, 
e.g., United States v. Merolla, 523 F.2d 51 (2d Cir. 
1975), it is clear that the scheme to defraud was not 
complete until Benson failed to give Buhler the money in 

as Vegas on January 6, 1975 and Buhler went to the 
Federal Bureau of Investigation. Necessarily essential 
to that scheme were the piethora of telephone calls, both 
interstate and foreign, between the defendants and 
Buhler,* the interstate travel of Buhler and Benson, 2rd 
Buhler’s foreign travei.** 


*Wit’ respect to Com. Two the defendants used or caused 
to be used the telephone in interstate and toreign commerce 
on at least five separate days and numerous occasions: December 
24, 1974, in a telephone call from Chicago to New York between 
Buhler and Benson in Chicago and Kaminsky and Danise u 
New York to confirm payment in London; December 26, 1974, 
in telephone calls between Buhler in London and Danise in Con- 
necticut to assure payment in Zurich; December 28, and 30, 
1974 and January 1, 1975, in telephone calls between Buhler in 
Zurich and Danise and Kaminsky in New York to pcrsuade Buhler 
to return to New York for payment; January 3 and 4, 1975, in 
telephone calls between Benson in Las Vegas and Danise, Kamin 
sky and Buhler in New York to induce Buhler to go to Las 
Vegas for his money and finally, on January 5, 1975 in a telephone 
call between Buhler in Las Vegas and Danise in New York 
to assure Buhler the money was available. Given the scheme 
to defraud, described earlier, each of these telephone calls was 
proved to be in furtherance of the svheme. 

** With respect to Count Three, Benson travcied to Chicag 
on Deceinber 23, 1974 and Buhler traveled in interstate and 
foreign commerce on at least three occasions: on December 23, 
1974 when Buhler traveled to Chicago with Benson to be paid 
on the day of the ostensible sale; on January 2, 1975 when Bulle) 
returned to New York from Zurich on Danise’s representation that 


[Footnote continued on following page] 
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Defendants attempt to fit this case within the limita- 
tions set by United States v. Maze, supra. First, it must 
be noted that this Circuit has not decided whether United 
States v. Maze, supra, a case involving the mail fraud 
statute, § 1341, applies to § 1343 or § 2314. Inasmuch as 
the use of the wires under the wire fraud statute is 
merely “a ground for federal jurisdiction,” United States 
v. Biassingame, 427 F.2d 329, 330 (2d Cir. 1970), the 
application of Maze to $ 1343 is unlikely.* Similarly, the 
Seventh and Ninth Circuits have held that United States 
v. Maze, supra, does not apply to certain paragraphs of 
§ 2314 on the ground that the interstate element of that 
statute is only a jurisdictional requirement. United 
States v. Willis, 528 F.2d 381 (9th Cir. 1976); United 
States v. Gundersen, 518 F.2d 960 (9th Cir. 1975); 
United States v. Johnson, 504 F.2d 622, 627 (7th Cir. 
1974). 


However, even if the theory underlying United States 
v. Maze, supra, were to apply to this case, the use of the 
telephone between the defendants and : c, the inter- 
state travel of Benson and Buhler, and ioreign travel 
of Buhler were clearly in furtherance of tne execution of 
that scheme as required by the logic of that decision. 
Maze indicated that mailings subsequent ‘to the ‘raud 
would meet the statute’s requiremert if they were in- 


she had the money in her hands; and on January 4, 1975 when 
Buhler flew to Las Vegas to meet Benso:. who had ;o7<ed the 
gems for a gambling loss. 

*In United States v. Owen, 492 F.2d 1100, 1103 (5th Cir.), 
cert. denied, 419 U.S. 965 (1974), the Fifth Circuit reviewed « 
conviction under multiple counts of §§ 13841 and 1343 in the context 
of United States v. Maze, supra, but did not specifically hold 
that Maze applied to § 1343. 
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tended to “lull the victims [of the fraud] into a false sense 
of security, postpone their ultimate complaint to the 
authorities, and therefore make the apprehension of the 
defendants less likely than if no mailings had taken place.” 
United States v. Maze, supra, 414 U.S. at 403. See 
United States v. Sampson, 371 U.S. 75 (1962); United 
States v. Marando, 504 F.2d 126, 130 (2d Cir.), cert. 
denied sub nom Berardelli v. United States, 419 U.S. 
1000 (1974) ; United States v. Vanderpool, 528 F.2d 1205 
(4th Cir. 1975); United States v. MacClain, 501 F.2d 
1006, 1011-10i2 (10th Cir. 1974). All of those factors 
were operative here. Viewed in the context of the whole 
scheme, the interstate and transatlantic telephone calls 
and travels were essential to the successful completion of 
the scheme to defraud and met the statutes’ requirements, 


POINT IV 


The Government Adequately Proved Count Three 
of the Indictment And Any Variance Did Not Prej- 
udice Danise. 


Danise also argues t!.at her conviction on Count Three 
for inducing Buhler to travel in interstate and foreign 
commerce should be reversed was in concealment, rather 
than in execution, of the scheme to defraud under § 2314.* 


* Section 2314 of Title 18, United States Code, provides in 
pertinent part: 

Whoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false .r fraudulent pretenses, repre- 
sentaticns, or promises, transports or causes to be trans- 
ported, or induces any person to travel in, or to be trans- 
ported in interstate commerce in the execution or conceal- 
ment of a scheme or artifice to defraud that person of 
money or property having a value of $5,000 or more; or 
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(Danise Br. 35). Danise cori ectly notes that Count Three 
of the ind:.tment charged the defendants under § 2314 
with the inducement of interstate travel in the execution 
of the scheme to defraud * and not, as provided in the 
disjunctive in tl statute, with the concealment of the 
scheme to defraud. However, the crime was adequately 
charged and Danise suffered no prejudice from any 
variance between the indictment and the proof. 


At the outset, it may fairly be argued that Buhler’s 
travel in interstate - . foreign commerce was indv. 
in “execution” of the scheme to defraud. It is huraly 
plausible that travel induced immediately upon the tal:ing 
of property by fraud is not within the meaning of the 
phrase “in execution ... of a scheme... to defraud.” ** 
The phrase “in execution, 


” 


given its common meaning 
should encompass travel induced before, during or after 
the taking of the property, as long as it is in furtherance 
of the scheme to defraud. 


*Count Three charged as follows: 
“The Grand Jury further charges: 
from on or about the 23rd day of December, 1974, 
up .o and including the date of the filing of this indict- 
ment, in the Southern District of New York, Harry Levine 
Benson, Herbert Kaminsky, and Mari-Ann Danise, the 
defendants, having devised a scheme and artifice for obtain- 
ing the property of Hans Buhler, to wit, two gems having 
an aggregate value in excess of $200,000.00, by means of 
false and fraudulent promises and representations, did in- 
duce the said Hans Buhler to travel in interstate and 
foreign commerce in the execution of said scheme.” 
** The mail fraud statute encompasses subsequent mailirgs 
within its terminology, “for the purpose of executing such scheme.” 
United States Vv. Maze, supra; United States vy. Sampson, supra 
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However, even assuming that tne interpretation sug- 
gested by the defendant were adopted and any travel 
occurring after the taking of the property must be 
charged only under the concealment language of the 
statute, at most Danise is claiming that there was a 
variance between the indictment, charging “execution” 
and the proof, which established travel for purposes of 
concealment of the fraud. However, Danise never moved 
before the trial court for dismissal on grounds of materi«’ 
variance. Moreover, even if the point had been p-operly 
preserved for review on appeal, the question would be 
whether Danise was “so prejudiced by the variance as to 
be entitled to a reversal of her conviction.” Uniied States 
v. Bertolotti, 529 F.2d 149, 155 (2d Cir. 1975). sc rJ, 
Berger v. United States, 295 U.S. 78, 81-84 (1935); 
United States v. Sir Kue Chin, 534 F.2d 1032, 1035 (2d 
Cir. 1976): Ur ited States v. Agueci, 310 F.2d 817, 827 
(2d Cir. 1962). 


It is clear there was no prejudicial \ riance here. 
Although the indictment did not aliege the travel to be 
in “concealment” of the scheme te defraud, there was 
no doubt that the travel which the Government was 
charging included travel induced after the diamond was 
conveyed to the defendants. Thus, the overt acts charged 
in the conspiracy count incluced the Buhler-Benson trip 
on December 23, 1974. I: addition, the overt acts alleged 
the Buhler-Danise t.> phone calls between Zurich and 
New York from December 31, 1974 through January 3, 
1975. Therefore, the defendants clearly had notice that 
the Government’s proof would include acts committed 
after Buhler relinquished possession of the 9.88 karat 
diamond on December 23, 1974. Whether the Govern- 
ment charged the interstate travel induced here to be in 
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concealment of the scheme, as Danise urges it should 
have, or in execution of the scheme, as the indictment 
charged, or in the conjunctive, as the Government could 
have properly done, the proo’ at trial would hzve included 
the same acts. 


In United States v. Schwartz, 150 1 .2d 627 (2d Cir.), 
cert. denied, 326 U.S. 757 (1945), this Court faced an 
identical situation under an earlier version of this statute 
and found the defendant not prejudiced by a difference 
between the indictment and proof. In Schwart: the in- 
dictment charged the defendants with the larceny of 
whiskey moving in foreign commerce under a statute 
proscribing larceny of goods moving in both foreign 
and interstate commerce. The defendant claimed the 
proof showed only movement in interstate commerce, 
not foreign commerce as charged in the indictment. On 
appeal the def-ndan: urged that the trial court she ‘d 
nave directed a judgment of acquittal. rejecting u.» 
claim this Court stated: 


“If the whiskey, when stolen was no’ moving in 
foreign commerce, it was clearly movi.’ > in inter- 
state commerce; and the same statute covers either 
situation. The .ndictment completely described the 
facts which made up the charges against the de- 
fendants and the variance between the allegation 
that the whiskey was “moving as a pzrt of a 
foreign shipment of freight” and the proof that it 
was part of an interstate shipment could not 
possibly have surprised or misled the appellant.” 
150 F.2d at 628. 


Accord, United States v. Thomas, 396 F.2d 310, 315 (2d 
Cir. 1968) ; United States v. Fassoulis, 298 F.2d 243, 245 
(2d Cir. 1961). 
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As in Schwartz, the evidence here adequately supported 
the indictment, as well as that portion of the statute 
Danise claims should have been charged. Accordingly, 
any variance between the indictment and proof has not 
prejudiced her right to a fair trial and does not require 
reversal. 


POINT V 


The Nature Of The Victim’s Interest In The 
Property Obtained In A Scheme To Defraud Is Not 
An Element Of §§ 1343 and 2314. 


Kaminsky and Benson contend thet the Government 
was required to prove beyond a reasonable donSt that 
Buhler owned the precious stones in order to sustain the 
convictions on Counts Two and Three. This argument 
is frivolous. 


The defendants make muct: of the fact that the Gov- 
ernment argued and offered proof that Buhler was the 
true owner of the stones. However, the Government’s 
decision to deal with the issue at trial hardly elevates it 
to a necessary element of the crime. The Government's 
purpose in even raising the question was to meet the 
expected defense strategy of painting Buhler as a rogue, 
thief and smuggler. Therefore, to meet the argument 
squarely, the Government in its opening stated that it 
would show that Buhler was the legitimate owner of the 
two precious stones. (Tr. 90). As expected, much of 
Buhler’s cross-examination related to this issue. After 
the Government stipulated that Buhler did not declare 
the two precious stones upon his entry into the United 
States in December, 1974, even though Buhler testified 
that he declared $100,000 worth of valuable items, the 
defendants forcefully argued to the jury that Buhler was 
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a smuggler. On the other hand. the Government argued 
in summation that the evidence showed that Buhler was 
the legitimate owner of the two precious stones. (Tr. 
689-91). 


On appeal, defend-nts Kaminsky and Benson twist 
this psychological jury issue into a legal claim that 
Buhler’s legitimate ownership was an element of the 
crimes charged. However, the nature of the victirn’s 
interest in the property obtained in a scheme to defraud 
need not be established as an element of a crime charged 
under either § 1343 or § 2314. 


The essential elements of wire fraud, the offense de- 
fined in section 1243, are (1) a scheme conceived by the 
defendant for the purpose of defrauding someone of prop- 
erty by means of false pretenses, representations and 
promises, and (2) use of the telephone or other wire 
communication in interstate or foreign commerce for the 
purpose of executing the scheme. United States v. An- 
dreadis, 366 F.2d 423 (2d Cir. 1966). The specific ele- 
ments of the relevant paragraph of section 2314 are (1) a 
scheme to defraud, (2) defrauding someone of property 
valued at more than $5,000, and (3) inducement of an 
individual to travel in interstate or foreign commerce in 
the execution of the scheme. See United States v. Crisona, 
416 F.2d 107 (2d Cir. 1969). Those ave the elements of 
each crime the trial court charged jury it must find. 


If the defendants’ attorneys believed that as a matter 
of law the Government was also required to prove Buhler’s 
legitimate ownership of the gems, they did not alert the 
District Court to their expectation that the jury would 
be so charged. No request to charge was submitted by 
any of the defendants that the jury must find Buhler 
owned the two precious stones in order to convict. The 
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trial court did not charge the jury at all on this subject 
of Buhler’s ownership of the gems. The defendants made 
no objection to this charge on the issue by the court. 


While no case has specifically held in this Circuit that 
the nature of the victim’s interest in the property de- 
frauded from him is immaterial to either crime charged 
here, no other holding is possible taking together the 
relevant interpretations of these statutes. The law is 
well-settled that the mens rea of a crime which charges 
engaging in a scheme to defraud is unrelated to the nature 
of the property obtained. As this Court stated in United 
States v. Regent Office Supply Company, 421 F.2d 1174, 
1180-81 (2d Cir. 1970): 


“Proof that someone was actually defrauded is un- 
necessary simply because the critical element in @ 
‘scheme to defraud’ is ‘fraudulent intent,’ Durland 
v. United States, 161 U.S. 306, 16 S.Ct. 508, 40 
L. Ed. 76. (1896), and th refore the accused need 
not have succeeded in his scheme to be guilty of 
th crime. E.g., Pritchard v. United Stai s, 386 
F.2d 760 (8th Cir. 1967) ; Adjmi v. United States, 
346 F.2d 654 (5th Cir. 1965). But the purpose 
of the scheme ‘must be to injure, which doubtless 
may be inferred when the scheme has such effect 
as a necessary result of carrying it out. Horman 
vy. United States, 116 F. 350, 352 (6th Cir. 
1902). Of course proof that someone was actually 
victimized by the fraud is good evidence of the 
schemer’s intent.” 


Thus, at least in mail fraud and wire fraud prosecu- 
tions it is nc’ necessary to allege or to prove that the 
victim was in fact defrauded. Pereira V. United States, 
347 U.S. 1 (1954); United States v. Andreadis, 366 F.2d 
423, 431 (2d Cir. 1966); United States v. Whiting, 308 
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F.2d 537, 540 (2d Cir. 1962), cert. denied, 372 U.S. 909 
(1963) It is similarly well-established that the financial 
loss of the victim is unnecessary to conviction under the 
wire fraud statute. See United States v. Pollack, 534 
F.2d 964, 971 (D.C. Cir. 1976) (Lumbard, J., sitting by 
designation) ; Shale v. United States, 388 F.2d 616, 618 
(5th Cir.), cert. denied, 393 U.S. 984 (1868); Brandon v. 
United States, 382 F.2d 607, 610 (10th Cir. 1967); Far- 
rell v. United States, 321 F.2d 409, 419 (9th Cir. 1963) ; 
Wine v. United States, 260 F. 911, 914 (8th Cir. 1919). 
Implicit in defendants’ claim that Buhler’s ownership is 
an element of these crimes is the assumptio? that as a 
result of the scheme to defraud a victim must suffer a 
financial loss. Since the suffering of a loss is immaterial, 
the nature of his ownership must similarly be immaterial. 


With respect to § 2314, defendants rely on United 
States v. Handler, 142 F.2d 351, 353 (2d Cir.), cert. de- 


nied, 323 U.S. 741 (1944) to support the proposition that 
an essential element of § 2314 is rightful ownership of 
property by the victim. However, United States v. Hand- 
ler involved a prosecution under the precursor statute of 
the first paragraph of section 2314.* That section was 
amended in 1948.** Presently under that section and 


* The relevant portion of the statute provided: 

“Whoever shall transport or cause to be transported in 
interstate or foreign commerce any . .. money, of the 
value of $5,000 or more theretofore stolen, feloniously con- 
verted, or taken feloniously by fraud or with intent to steal 
or purloin, knowing the same to have been so stolen, (elon- 
iously converted, or taken, . . . shall be punished .. .” 18 
U.S.C. § 415 (1989). 

In United States v. Handler, supra, this Court interpreted the 
words “with intent to steal and p ~loin” as applied to the defend- 
ant’r taking of the victim’s bond and not the language “taken 
feloniously by fraud. 
** Section 2314 now provides in pertinent part: 
“Whoever transports in interstate or foreign commerce 
any goods, wares, merchandise, securities or money, of the 
value of $5,000 or more, knowing the same to nave been 
stolen, converted or taken by fraud.” 
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other sections of Chapter 113 of Title 18, U.S.C. § 2311 
et seq., which proscribe that the property obtained and 
taken interstate must be stolen, the Government must 
show that the defendant knew that the property obtained 
was stolen. No such element of proof is required in the 
fraud statutes, 18 U.S.C. §§ 1341 and 1343. 


Nor is the nature of the unlawful act which consti- 
tutes a crime in the second paragraph of § 2314 similar 
to those in other paragraphs of § 2314. The congressional 
history for the amendment of § 2314 to include this para- 
graph, erroneously relied upon by defendants, supports 
the Government’s interpretation. It states that the need 
for this section arises in part because § 1341, the mail 
fraud statute, does not cover frauds when maiis are not 
used.* Since the incorporated language in § 2314 is the 
same as the :aail fraud statute, at least insofar as the 
victim’s property interest is concerned, the interpretation 


of the two sections ought to be consistent. Clearly, any 
departure from the interpretation of that similar lan- 
guage would have been articulated by Congress. 


Since the nature of the victim’s interest in property 
defrauded is not an element of either § 1343 or § 2314, 
the question of whether Buhler owned these two precious 
stones was a jury issue only. Both sides vigorously 
argued to the jury about Buhler’s ownership of the gems. 


* The relevant portion of the congressional history provides: 
In combating this sort of criminal activity, the Depart 
ment of Justice has found that our present Federal iaws 
are inadequate when it comes to dealing with the crimina 
who utilizes travel by the victim in the perpetration of the 
scheme to defraud that individual of his money. Such crim 
inals avoid prosecution under the mail fraud statutes 
(Sec. 1841 U.S.C., Title 18) by not using the mails. 2 U.S. 
Code Admin. News 3038 (1956). 
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(Eg., Tr. 689-93, 708-09, 726-27, 740). This issue. 
although contested before the jury, is from a legal stand- 
point collateral to the defendants’ guilt, and does not 
create a basis for reversing their convictions, 


POINT VI 


Proof Of A Subsequent Similar Act Was Properly 
Admitted Against Kaminsky. 


Kaminsky contends that the trial court erred in per- 
mitting the introduction of evidence that after the events 
charged in this indictment Kaminsky used a similar 
scheme to obtain $150,000 worth of jewelry. The trial 
court ruled that this evidence was admissible to show 
Kaminsky’s intent and wilfullness. (Tr. 408). The court 
instructed the jury to this effect at the time the evidence 
was offered (Tr. 586-588), and again in its charge to the 
jury (Tr. 807). The admission of the evidence was 
entirely proper. 


Issac Pollak, an employee of Jewel Box Stores in New 
York, testified that on two occasions in May, 1975 he 
delivered diamond bracelets valued at approximately 
$150,000 to a man named Frank Must. Pollak identified 
Frank Must as the defendant Kaminsky. (Tr. 590). On 
each occasion Pollak testified he gave the diamond brace- 
lets to Kaminsky in exchange for a cash memorandum 
for Kaminsky’s appraisal and inspection. When Pollak 
pressed for payment Kaminsky made appointments and 
broke them. Shortly thereafte: Kaminsky disappeared. 


As this Court stated in United States v. Miranda, 
526 F.2d 1319, 1331 (2d Cir. 1975), a case involving 
subsequent similar acts, “[i]t is settled law in this Cir- 
cuit that evidence of similar acts, including other crimes, 
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is admissible when it is substantially relevant for a 
purpose other than merely to show defendant’s criminal 
character.” Accord, United States v. Torres, 519 F.2d 
723, 727 (2d Cir.), cert. denied, 423 U.S. 1019 (1975); 
United States v. Papadckis, 510 F.2d 287 (2d Cir.), cert. 
denied, 421 U.S. 950 (1975); United States v. Deaton, 
881 F.2d 114 117 (2d Cir. 1967); United States v. 
Rozza, 365 F.2d 206, 213 (2d Cir. 1966); United States 
v. Marchisio, 344 F.2d 653, 667 n.11 (2d Cir. 1965). 


Che evidence of * quent similar acts was clearly 
probative of Kaiminsky’s intent and wilfullness. F.R. 
Evid. 404:b). The gist of the crime charged was a 
scheme to defraud a jeweler _. precious stones by obtain- 
ing precious stones in .xchange for a cash memorandum 
in an ostensibly legit’mate Vusiness transaction, but with- 
out any intention of returning the precious stones or 
paying for them. With both Buhler and Pollak, Kamin- 
sky took advantage of the recognized custom in the dia- 
mond industry of transferring precious stone. »9n a cash 
memorandum receipt. From Pollak’s testimony t jury 
could have inferred that Kaminsky was not a legitimate 
businessman engaged in a transaction that somehow went 
awry, and thus, established Kaminsky intentionally and 
wilfully defrauded Buhler of the two precious stones 


Kaminsky argues that the admissibility of the Pollak 
transactions as similar acts was error because (1) Kamin. 
sky’s intent was not in issue; (2) the transactions were 
not similar to the defrauding of Buhler proved at trial; 
and (3) the trial court failed to instruct the jury that 
Kaminsky had not been convicted of the similar act. 
First, Kaminsky’s claim that intent was not in issue over- 
looks the fact that intent may be placed before the jury 
as an issue by the nature of the facts proved by the 
Government, as well as by facts sought to be established 
by the defense. United States Vv. DeCicco, 435 F.2d 478, 
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483 (2d Cir. 1970); United States v. Smith, 283 F.2d 
760, 763 (2d Cir. 1960), cert. denied, 365 U.S. 851 
(1961). Unlike DeCicco, relied upon by defendant, the 
nature of the Government’s case presented the jury with 
the question of whether this was a commercial trans- 
action gone awry or a scheme to defraud As this Court 
stated in United States v. Papadakis, supra: “A larceny 
by trick and device would, on the other hand, admit such 
proof, for in that case, the alleged criminal act having 
been proved. the issue still to be proved was intent. 

[I]t was omy right for the jury to know that it was 6 
[defendant’s} practice to commit what appeared to be 
innocent acts with intent to defraud.” 510 F.2d at 294. 


Second, the evidence of the Poliak transactions related 


to activities which were both closely related in time and 
subject matter to the crimes charged in the indictment. 
United States v. Byrd, 352 F.2d 570, 574-75 (2d Cir. 
1965).** The gist of both the Buhler and Pollak transac- 
tions was a scheme to defraud based on the diamond 
industry’s legitimate use of a cash memorandum receipt 
in which precious stones here were obtained without any 
intention of transferring funds. Thus, the trial court 
could properly find the two transactions similar, and it 


*In balancing the probative value of the testimony agair 
its prejue‘cial effect o. the defendants, this Court in DeCicco wa 
necessarily persuaded bv other prejudicial references in the record 
to the defendants as a “band of art treasure thieves.” 435 F.2d 
at 482, 484. No such commerts were made here. 

** Relying on Umied States v. Broadway, 477 F.2d 992 i 
Cir. 1973), Kaminsky also claims that since there was no evidence 
of interstate travel by Pollak the similar act was inadmissib! 
In United Stutes v. Broadway, supra, the Fifth Circuit specifical] 
adopted the Eighth Circuit rule that similar act evidence mi 
be “plain, clear and conclusive.” See Kraft v. United States, 238 
F.2d 794, 802 (8th Cir. 1956). However, that rule and the princi 
ple relied upon by Kaminsky were rejected by this Court in 
United States v. Leonard, 524 F.2d 1076, 1090-91 (2d Cir. 1975 
cert. denied, 44 U.S.L.W. 3624 (U.S., May 3, 1976). 
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is well-settled that the admissibility of similar act evi- 
dence is within the broad discretion of the trial judge 
whose decision will rarely be disturbed on appeal. United 
States Vv. Leonard, 524 F.2d 1076, 1091 (2d Cir. 1975), 
cert. denied, 44 U.S.L.W. 3624 (U5S., May 3, 1976). 


Finally, Kaminsky claims as error the trial court’s 
failure to charge the jury that Kaminsky had not been 
charged or convicted for the Pollak similar act. The 
argument, well taken in Pilcher v. United States, 113 
F. 248, 249 (Sih Cir. 1902) on which Karinsky relies, 
has no applicability here. In Pilcher, the defendant had 
been acquitted in a trial involving the similar act, a claim 
which Kaminsky cannot assert in this case. According]; 
the charge requested here—to the effect that he had not 
been convicted of the similar act—was plainly unneces- 
sary. Moreover, when the court did not give the requested 
instruction, nc cbjection was taken as is required by 
Rule 30, F.R. Crim. P.: United States V. astore, 537 
F.2d 675, 678 (2d Cir. 1976) ; United States v. Indiviglio, 
352 F.2d 276, 279-80 (2d Cir. 1965) (en banc), cert. 
denied, 383 U.S. 907 (1966). 


POINT VII 


There Was No Error In The Admission Of The 
Handwritten Notations On Buhler’s Bank Draft. 


Danise claims as error the trial court’s ruling ad- 
mitting into evidence Buhler's handwritten notations 
on a bank advice used to purchase the 9.88 karat diamond. 
(GX 4). The bank advice contained a handwritten nota- 
tion by Buller with the words: “Barth-DI/9.90” and was 
received in evidence, over defendant Benson’s objection 


that i 


it was not a busin iL N jection was 
made | 


yy Danise in 


to make an objecti 


present claim is revi 
States Vv. Dozi ,. 
423 U.S. 1021 (1973 
F.2d 128, 125 
(1972) ; United State 
(2d Cir. 1965), (en 


(1966). 


Even had an objection been taken which preserved 
the issue for this appeal, it is clear that the document’s 
notation was admissible and there was no error. The 
main policy underlying the hearsay rule is to protect the 
party against whom the statement is being offered by 


in evidence 
Court: Overruled. 
Epstein: Your Hor 


typing which is done 


Otherwise i 
writing. 
Q. Mr. Buhler, is the handwriting 
yours? A. Yes. 
Mr. Levine: Offered as Government’s 
The Court: Received. 
(Government’s Exhibit 4 was received 
(Tr. 119-20 
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giving him an opportunity to confront the person making 
the statement. Pointer v. Texas, 380 U.S. 400, 106 
(1965). Buhler, the author of the note, was available 
for cross-examination. In such circumstances, the re- 
liability of the notation can be fully tested. United State: 
v. Bennett, 409 F.2d 888, 894-95 (2d Cir.). cert. denied, 
396 U.S. 949 (1969); United States v. Marchisio, 344 
F.2d 653, 670 (2d Cir. 1965); see California v. Green, 
399 U.S. 149, 154-55 (1969). Even though Danise’s 
counsel had a full opportunity to cross-examine Buhler 
about the notation, counsel did not ask Buhler a single 
question on the subject.* Having failed first to object to 
the admission of the notation and then having failed to 
take the opportunity to cross-examine Buhler about the 
notation, Danise cannot claim on appeal that she was 
prejudiced by admission of this hearsay. 


Moreover, the prejudice from admission of the nota- 
tion has been vastly overstated in Danise’s brief. Thus, 
defendant claims that the Government “relied heavily on 
this document as proof independent . . . that Buhler 
owned the gem.” (Danise Br. 27). However, this mis- 
states the record. In summation the Government stated 
that six documents, including the bank advice, supported 
Ruhler’s testimony that he owned the two precious stones. 
(Tr. 690-93). The handwritten notation was only men- 
tioned specifically in argument to the jury in the following 
way: 

“ — 9n eross examination you heard Buhler iden- 
tify the penciled writing on that document as his 
own. and tell defense counsel that ‘D.I.’ stood for 
diamond and 9.90 was the karat and the 510 frances 
was what was spent for that diamond.” (Tr. 690). 


*On cross-examination of Buhler, Benson’s counsel explored 
the notation on the bank advice. (Tr. 507-09). 
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POINT Vill 


There Was No Error In The Court’s Quashing 
Of Benson’s Subpoena Issued To The Bureau of 
Customs. 


Benson also claims it was error for the court to quash 


a subpoena duces tecum served at the conciusion of the 
trial on the United States Bureau of Customs for docu- 
ments relating to Hans Buhler. The argument is without 


merit. 


On May 28, 1976 the last day of trial testimony and 
the day after Buhler finished testifying, Benson advised 
the court that on the previous day he had served a sub- 
poena on the United States Bureau of Customs for docu- 
ments maintained by that agency relating to Buhler and 
for customs declaration documents executed by Buhler 
upon his entry into the United States in June and 
December, 1974. (Tr. 619-24). With respect to the 
customs declaration, the Government offered to stipulate 
that Buhler did not declare the two precious stones upon 
entering the United States in December, 1974. (Tr. 620). 
With respect to the subpoena for the June, 1974 customs 
declaration of Buhler, Benson had made no prior request 
for it and the court quashed the subpoena. (Tr. 621).* 
The Government refused to stipulate to the existence of 
any customs declaration for Buhler’s trip in June, 1974. 
With respect to that part of the subpoena seeking any 
files concerning Buhler, the Court found the subpoens 
untimely and quashed it. (Tr. 622). 


On the morning of summations, the Government an- 
nounced to the jury that the Government and the de- 
fendants stipulated that Buhler did not declare the stones 


*The court recognizing the Government had no obligation 
to produce the customs declaration for a trip six months before 
the scheme proved here stated: “He can if he wants. I think 
you’ve got it all.” (Tr. 621). 
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Finally, the trial court found that the Government 
had acted in good faith in discharging its discovery 
obligations under Brady and 18 U.S.C. § 2500. No claim 
to the contrary is made here. Absent such bad faith, 
the trial court may properly quash a defendant’s sub- 
poena duces tecum for additional discovery materials 
served at the conclusion of the trial. United States v. 
Reyes-Padron, Dkt. No. 75-1427, slip. op. 4757, 4761-62 
(2d Cir. July 2, 1976). 


POINT IX 


The District Court Properly Charged As To Credi- 
bility Of Witnesses And Correctly Denied A Charge 
As To Negative Inferences To Be Drawn From False 
Testimony. 


Benson claims that the court failed to charge the jury 
on the negative inferences that could be drawn from 
Buhler’s testimony and thereby denied him a fair trial. 
(Benson Br. 48-52). Although the point is pressed now, 
Benson failed to preserve the issue adequately in the court 
below. Prior to summation and charge, Benson sub- 
mitted among his requests to charge a request on the 
negative inferences that may be drawn for false testi- 
mony.* The Government requested the court’s standard 

* Benson’s request to charge reads as follows 

“In considering the evidence in this case yov must con- 
sider the car-iage, behavior, bearing, manner and appear 
ance of a witness. The words used by a witness are 

no means a!] that we are to rely on in making up our 
minds about the truth of the matter before us. The jur 
may and indeed should take into consideration the whole 
nexus of sense impressions which they get from a witness 
Moreover such evidence as the hearing and manner of a 
witness may well satisfy you not only that the witness 


[Footnote continued on following page] 


stated 

ince, 

set forth 

he charge 

disregarded if 

false ly about 
} 


Cl 


roborated or ppo r ( r in the case 


+ * 
witnes wn te > knowingly testified falsely cx 
cerning any iaterial matter, you have a right to distrust 
such witness’s testimony in other particulars; and 


may reject all the testimony of that witness or give it such 


credibility as you may think it deserves. (Tr. 804-06 
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son objected to several specific portions of the charge, but 
raised no objection to the portion of the charge chal- 
lenged here.* Thus, having failed to make a proper ob- 
jection before the trial court, Benson’s present objection 
to the charge is reviewable only for plain error.** 

Crim. P. 30, 52(b); United States v. Maygnano, 
No. 76-1011, slip. op. 5471, 5477 y Cir. Sept ‘- 


1976): U) ited States V. Pastore, 537 F.2d 675. 678 (9A 


“G 


Cir. 1976); United States v. Santiago, 528 F.2d 1130, 


* Defendant Benson's except to the charge were as f 

“The Court Any exceptions? 

Mr. Epstein Defendant Benson takes excey 
court’s charge on conspiracy; that one can conspire t 
commit either a criminal act, an offense against the Un 
States or an illegal association to do an unlawful 

It is the defendant Benson's contention that 
nly be held accountable for a conspiracy to commit 
pursuant to 18 U.S.C. § 371 

The defendant Benson takes except 
charge that certain inferences can be drawn from 
acts and conduct. These acts all require a specific 
and therefore the jury should not be charged as to 
inferences can be drawn merely from acts and cond 
Court of Appeals in United States Vv Bertolotti, 529 F.2d 

Defendant Benson also takes exception to your Honor 
charge on the availability of certain witnesses.” (Tr. 812 
813) 


** Benson makes no claim that his objection to the 


h 
sufficiently preserved for review on appeal by virtue of the 


mission of his requests to charge. In any event, such an argument 
contravenes the clear import of Rule 30 of the F. R. Crim. P., 
which requires an explicit objection to the charge “before the 
jury retires to consider its verdict.” In United States v. Sherma 
171 F.2d 619 (2d Cir. 1948), cert. denied, 337 U.S. 931 1949 

this Court stated that defendant’s non-compliance with Rule 30 
precluded review for error See also United States v. Leacl 
417 F.2d 1107, 1113 & n.6 (1st Cir.), cert. denied, 400 U.S. 
829 (1970 a defendant must register his objections to the 
charge after its delivery, even if a request was submitted 
and denied prior to the charge) 
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1135 (2d Cir.), cert. de nied. 14 U.S.L.W. 3659 
May 19, 1976); United States vy. Dozier, 522 F.2 


922 
228 (2d Cir.), cert. denied, 423 U.S. 1021 
United States v. Pravato, 505 F.2d 703, 704-05 
1974); United States v. Indiviglio, 352 F.2d 276, 279-80 
(2d Cir. 1965) (en bance), ‘t. denied, 383 U.S. 907 


(1966). 


Even if Benson had properly objected to the court’s 
charge, there would be no grounds for reversal in this 
case. In United States v. ' “ins, 510 F.2d 495 (2d Cir. 


1975), the defendant requested a similar instruction to 


that sought here in order to dissipate two postal inspec- 


tors’ testimor y about the defendant’s confession. The 
trial court rejected the charge requested and explicitly 
charged to the contrary stating that a negative inference 
may not be drawn from a witness’ testimony unless there 
is other evidence to that effect. Following conviction, the 
defendant claimed that charge to be erroneous. This 
Court then stated: 


“Given the Government’s burden of proving guilt 
beyond a reasonable doubt, it is highly dubious 
that a jury which found guilt could simultaneously 
have disbelieved the Government witness upon 
whose word the prosecutorial value of the defend- 
ant’s confession would rise or fall.” 510 F.2d at 


499. 


As in United States v. Jenkins, supra, it is hard to 
comprehend the need for a charge on negative inferences 
here. Had the jury disbelieved Buhler, the court’s charge 
permitted the jury to reject his testimony in whole or in 
part. If Buhler’s testimony were rejected, an acquittal 
would have resulted. Thus, obtaining an acquittal did 
not require that the jury infer the opposite of Buhler’s 
testimony; it required only that the jury reject his testi- 
mony. Accordingly, the failure to give the requested 
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charge can hardly amount to error, and surely not the 


plain error that Benson would have to demonstrate to 
succeed on this issue. 


CONCLUSION 


The judgments of conviction should be affirmed. 


Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 

of America. 


ALAN LEVINE, 
AUDREY STRAUSS, 
Assistant United States Attorneys, 
Of Counsel. 
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